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ISSUES FOR IMPLEMENTATION OF THE ENVIRONMENTAL PROTOCOL AND RECOMMENDATIONS FOR RESOLUTION
Many issues about the structure of the implementing legislation have been identified by those whose highest priority is the conduct of science as well as by those whose highest priority is protection of the antarctic environment. These groups are concerned that the outcome be neither too strict nor too lenient. The Protocol itself gives a high priority to scientific endeavors. It must be recognized that compromises will be necessary to make any legislation practicable and to ensure that the outcome supports both antarctic science and environmental protection. The legislation should recognize and incorporate the dynamic feedback cycle discussed in Chapter 1 by ensuring that the interactions between science and environmental stewardship are positive and mutually reinforcing.
Process versus Substantive Rules
As a first-order issue, the Congress and agencies of the executive branch responsible for the implementation process must decide on the appropriate balance among legislation, regulation, and case-by-case decisionmaking. Legislation often delegates the responsibility for more specific guidance to the regulation writing process.
Consider, for example, the determination of which impacts are "significant" under Article 3 of the Protocol or "more than minor or transitory" under Article 8 and Annex I. Congress could attempt to define these terms precisely in the legislation itself by enumerating, at the extreme, every specific impact deemed "significant" or "more than minor or transitory." On the other hand, Congress could craft the legislation to establish a decisionmaking process that delegates to an agency or group of agencies the authority to determine whether an impact is "significant" or "more than minor or transitory," either through rulemaking or case-by-case. The former approach maximizes legislative control over the ultimate results, but at the expense of flexibility to respond to now-unknown activities or new information on known activities. The latter approach is more flexible, but increases the possibility of overbroad exercise of agency discretion.
Inevitably, the implementing legislation will involve a mix of substantive rules and establishment of new processes. It would be impossible for the legislation to address fully every question on the implementation of the Protocol. More importantly, the Protocol, like the Antarctic Treaty itself, is intended to be a flexible instrument that can be amended relatively easily in response to new information or the demands of good science and good stewardship. Thus, the Protocol itself points the way to implementing legislationk activities or impose unwarranted data gathering programs.
